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Justice Amy Coney Barrett, a Trump appointee, echoed this point as well, asking the companies’ lawyer Eric Heyer: “So your position is that the switch is clear and that’s all 
we have to decide for you to win?”

Another conservative justice, Brett Kavanaugh, seemed skeptical of the companies’ argument. He said he struggled to figure out the “legal error,” and noted that the 
companies can reapply for FDA approval no matter the outcome of the case. 

Heyer replied that his clients will have to shut down if they lose the case, as they can’t afford to wait the years it may take for the FDA to come to another decision. 

“If these [marketing denial orders] are not vacated and remanded back to the agency, they’re closing their doors and they’re done,” Heyer said. “This was their one shot.”

Other conservative justices seemed more sympathetic to the vaping companies, with Clarence Thomas describing the FDA’s standards as a “moving target” and Neil 
Gorsuch wondering if the agency had given the companies enough notice. 

President-elect Trump posted on X in September that he “saved” flavored vaping in 2019, and said he intends to do it again. Robert F. Kennedy Jr., Trump’s nominee for 
health secretary, has promised to shake up FDA regulation in order to fight chronic disease — but has said little on tobacco and nicotine products. 
Heyer suggested his clients might have a better shot at approval under a Trump FDA. He also referenced the Supreme Court’s reversal of the Chevron doctrine this summer, 
which limits the FDA and other agencies’ ability to interpret vague statutory language.

This article has been updated to clarify the funding of Global Action to End Smoking.

addiction, FDA, Policy, smoking, STAT+, Supreme Court, vaping

1. 

Lizzy Lawrence

1. 
2. 

FDA Reporter

1. 
2. 

Lizzy Lawrence leads STAT’s coverage of the Food and Drug Administration. She was previously a medical devices reporter.

Recommended

First Opinion

First Opinion December 2, 2024

 Congress’ critical opportunity to reshape health care

By Jared Perkins and Chris Whaley

https://x.com/TrumpDailyPosts/status/1837198472891580712
https://www.statnews.com/2024/06/29/fda-pharma-supreme-court-chevron-doctrine-uncertainty/
https://www.statnews.com/topic/addiction/
https://www.statnews.com/topic/fda/
https://www.statnews.com/topic/policy/
https://www.statnews.com/topic/smoking/
https://www.statnews.com/topic/stat-plus/
https://www.statnews.com/topic/supreme-court/
https://www.statnews.com/topic/vaping/
https://www.statnews.com/staff/lizzy-lawrence/
https://www.statnews.com/2024/12/02/lcmt-health-care-price-transparency-act-congress-lame-duck/



